Guidance Note – Writing References
Do you have to provide a reference?

Employers do not have a statutory duty to produce a reference if requested.  However, by not writing a reference, the new employer could infer this as unfavourable and reject the employee on this basis.  If an employer decides not to provide an employee with a reference, it could be seen as discriminatory if it is common practice to provide references to staff; the employer may be preventing the employee from getting another job.  Therefore it is advisable to provide a reference if requested but to ensure that it is substantiated with factual information. 

The Principal is authorised to agree and sign College references for members of the Directorate.  Programme Leaders and above are authorised to agree and sign College references for academic staff, and the Director of Services is authorised to agree and sign references for Administrative Managers. Copies of all references should be put in the relevant personnel file.

Due Care
Referees are under a legal obligation to use ‘due care’ when compiling references to ensure that they are based on accurate information.  If the subject of the reference suffers as a result of negligent misstatement made by the referee then he or she will have grounds to sue the referee for negligence in a civil action in the courts.  Similarly, if the subject of the reference is defamed orally or in writing, or suffers a financial loss because the contents of the reference were knowingly untrue and given with malice intended, then a civil action for malicious falsehood might follow.  Employers owe a duty of care both to the prospective employer, to take reasonable care on the accuracy of references, and the employee.
Confidentiality
All information provided should be treated as confidential.  The job applicant does not have the right to be given a copy of the reference, even in cases where they are unsatisfactory and lead to the job offer being withdrawn (subject to the requirements of the Data Protection Act 1998 with regard to subject access where employees can request a copy of the reference from their new employer).  A reference should therefore be written on the basis that the subject could see it.

Practical Pointers

Do not give false or misleading information.
There should be no surprises to the employee (i.e. if complaints have been received in relation to the employee these should not be put in a reference unless they have first been discussed with the employee and after investigation, found to be valid.  If the employee was then rejected for the position due to such matters and found out later, they could resign and claim unfair constructive dismissal from their current employer).
The reference should be factually correct and fair but does not have to be full and comprehensive.
Give a balanced reference (give positive information to balance any negative information given).
A reference should not contain any opinions/subjective information unless this can be substantiated.
Do not attribute false qualities/skills to an employee (if the new employer recruits this employee on the basis of this information this could lead to a claim for deceit).
Always check details using the employee’s file.  (If an employee’s file is not kept up to date and information entered on the reference is incorrect and as a consequence the employee is rejected, then the employee could claim compensation under the Data Protection Act).

If asked about performance, always use information from an appraisal form.
If unsure on the information, check with the line manager.
All references should be marked “Confidential – for the attention of the addressee/committee/panel only” and state that the reference is only given for the benefit of the addressee(s).   The College does not normally provide “open references” for staff.
If you are not sure about the role the employee will be performing with the new company, request a job description prior to writing the reference.  If you are being asked to give an opinion as to the suitability of the employee for the role which they have applied for, it may be wise to insert a disclaimer: 

 “Although they are given in good faith, I hope that you will understand that the College must record that it accepts no liability, in negligence or otherwise, for the statements or information contained in this reference”.

If the employer does not follow the above guidelines an employee may seek redress against the author of a misleading reference under one or more of the following:  Negligence, discrimination, defamation/malicious falsehood, unfair dismissal, breach of contract/ constructive dismissal or data protection.
Where conduct / performance is below standard

You can be liable if you give false information to a prospective employer.  Therefore, if you are asked to provide a reference for an employee whose performance is below standard, you can either decide not to give a reference at all (bearing in mind the first paragraph above), or state that the individual’s performance was below standard and provide some evidence in case you are challenged.  This is acceptable as long as you have a procedure in place that measures performance and deals with those below average so the individual is aware of his or her performance level.

Do not provide a favourable reference to an employee who has been dismissed from the company.  If the ex-employee subsequently challenges the reasons for dismissal in an employment tribunal the employer may find themselves in difficulty.

Medical Information

Employers should not give medical information to prospective employers.  Employers can comment on the periods of absence and duration but not the reasons for it.  It is the responsibility of the prospective employer to obtain further information via the employee or their GP, or request the employee to attend a medical examination.
Telephone References

Verbal or telephone references should be avoided for both staff and students. A written reference must be provided.
Discrimination

Where a reference is refused to an employee who has previously raised a grievance alleging discrimination (on grounds of sex, race or disability), the employer may be found liable under either the Sex Discrimination Act, the Race Relations Act or Disability Discrimination Act.
Spent Convictions

Certain employments are exempted from the provisions of the Rehabilitation of Offenders Act 1974 and in these cases it is permissible for employers to point this out and request information on the spent convictions of applicants.

Reference Protocol

A policy on writing references should be drawn up to outline the following points:
The purpose of giving references

Who should write references

Type of information to be provided (i.e. for a general reference, information regarding length of service, positions held, competence in job, honesty, timekeeping, reasons for leaving, absence data etc.)

Telephone references

Confidentiality

Giving references when performance/conduct is below standard

Medical references - providing information on attendance

Personal references

Personal References

Employees writing personal references for friends, family etc. should not use College letterhead (otherwise legal implications could arise from this).
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